
TOWN OF BETHANY 
 

REGULAR TOWN BOARD MEETING 
 

14 March 2016 
 
Deputy Supervisor Adams opened the March 14, 2016 Town Board Meeting at 7:02 
p.m. with the Pledge of Allegiance followed by a prayer offered by Councilman Embt. 
 

Town Officials in Attendance were: 
 

Daniel Adams, Deputy Supervisor  Jeffrey Fluker, Councilman 
Timothy Embt, Councilman   Debbie Douglas, Town Clerk 

 Joel Merle, Highway Superintendent  William Shea, Town Justice 
 Thomas Douglas, CEO/ZEO   Thomas McBride, Town Justice 

Linda Schmidt, Historian   Donald Schmidt, Deputy Historian 
 

Town Officials Absent were: 
 
Carl Hyde, Jr., Supervisor   Susan Neer, Councilwoman  

  
Attendees to the Meeting were: 

 
 Gary Donnelly     Greg Miller 
 Barb Czworka     Joe Nowakowski 
 Adam Miller      Kevin Henning 
 Tim Calkins      Austin Yackeren 
 Madeline Rath     David Fleenor 
 
 
FINANCES 

Deputy Supervisor Adams presented the finances for February 2016. 
 

General Savings    $1,202,144.46 
 Highway Savings    $   381,579.72 
 Capital Project Highway   $   439,461.12 
 AP/PR Account    $     38,939.20 
 Trust & Agency Account   $       6,229.42 
 Highway Checking   $            13.00 

Petty Cash     $          200.00 
   
    Total     $ 2,068,566.92 
 
 Revenues Received 
 Debbie Douglas, Town Clerk  $       1,255.00 
 Debbie Douglas, Tax Collector  $          414.39 
 Bond      $   370,000.00 
 NYS Retirement Fund   $          280.00 

County of Genesee   $     64,124.92 
 Bethany Justice – William Shea $           561.00 
 Bethany Justice – Thomas McBride $       4,385.00 
        

Total Revenue  $   441,020.31     
Total Interest  $            39.65 

    Total Revenue   $   441,059.96 
 
 
 



PUBLIC HEARING – CONTRACT FOR FIRE PROTECTION 
- Deputy Supervisor Adams opened the Public Hearing for the Contract for Fire 

Protection at 7:04 p.m. 
- No one present spoke on the subject. 
- Deputy Supervisor Adams closed the Public Hearing at 7:25 p.m. 

 
Town Clerk Report – Debbie Douglas 

- Presented the Minutes of the February 8, 2016 Regular Town Board meeting. 
 
A motion was made by Councilman Fluker and seconded by Councilman Embt to 
approve the Minutes of the February 8, 2016 Regular Town Board meeting as 
presented.  The motion passed with All In Favor. 

- Presented the Minutes of the March 3, 2016 Town Board Work Session. 
 
A motion was made by Councilman Fluker and seconded by Councilman Embt to 
approve the Minutes of the March 3, 2016 Town Board Work Session as presented.  
The motion passed with All In Favor. 
 

- A letter of thanks was received from Tri-Town Youth Athletics for the Town’s 
contribution to their program 

- Assemblyman Steve Hawley is sponsoring two free electronics collections.  
The first will be on April 9th in Batavia in the parking lot next to National Grid 
from 9 am – 2 pm.  No appointment is necessary.  The second will be in Holley 
on September 10.  GLOW may not be able to collect electronics during their 
hazardous waste collection. 

- Volunteers for Animals has received a grant for spay/neuter vouchers.  
Contact them for information 

- Walter Wenhold dropped off a report for the Senior Meals Site noting that 
there are still approximately 12-15 attendants each week. 

- The Clerk’s Monthly Report and Bank Statements for February were reviewed 
by the Town Board.  Highway Superintendent Report – Joel Merle 

- Since January 1, there are approximately 115 hours of overtime. 
- Many repairs to equipment have been necessary:  transmission cooler – 

loader, truck 1203 wing slide replacement, truck 1201 – rear spring stack 
replacement, truck 1200 complete brake job.  All repairs completed in-house. 

- Pothole patching is taking place with the warmer weather. 
- Superintendent has been conferring with other Highway Superintendents and 

JME Excavating as to how to proceed with Cacner Road. 
- Superintendent thanked the Highway employees for their work.  CEO/ZEO Report – Thomas Douglas 
- Building is still a little slow.  There are two houses that are almost complete. 
- Upon the approval of a land separation, there are plans to move an existing 

house from Batavia to the new lot here in Bethany. 
- Will be starting road review in the next couple of weeks. 
- The new NYS Code has been adopted.  Filled the Board in on some of the 

changes. 
- Will be setting up a meeting with Frank and Jamie Stanton for the review of 

their Special Use Permit for Pig Pen’s Waller.  Anyone with concerns should 
present them to CEO Douglas or Supervisor Hyde within the next few days.   Town Justice Report – Bill Shea & Tom McBride 

- Court has been quiet. 
- Word has been received that the Supervising Judge for the NYS Court System 

has ruled that anyone being arraigned must have an attorney present no 
matter the time of day.  



- Justice McBride’s Monthly report for February 2016 was reviewed by the 
Board. 

 Historian Report – Linda Schmidt 
- Working on genealogy requests. 
- Will have a military display at the Old Town Hall in July.  Photos of past and 

present Veterans are being collected for the display. 
 Board Committee Reports  

 Councilman Embt 
- The ZBA met on February 17 and approved an area variance application 

submitted by the West Bethany Baptist Church for a land separation. 
 Councilman Adams 

- Planning Board met and approved a Land Separation Application submitted 
by the West Bethany Baptist Church. 

 Councilman Fluker 
- The Fire Department breakfast this past Sunday went well.  April 10th will be 

the final one until fall. 
- There was a fire at Baskin Livestock today. 

 
 OLD BUSINESS 
 
Transfer Station – Update 

- Beginning April 1st, all recycling will be taken to Wyoming Correctional 
Facility.  Residents are encouraged to use caution when recycling.  Be aware 
of the information you are placing in the recycling bin. 

 
Water Districts – Update 
 RESOLUTION #11- 2016 WATER DISTRICT NO. 2 - SEQR RESOLUTION - NEGATIVE 
DECLARATION 

 
 At the meeting of the Bethany Town Board held on     March 14    , 2016, Councilman Fluker 
moved adoption of the following resolution; Councilman Embt seconded the motion and was passed. 
 WHEREAS, 
 

1) In accordance with the New York State Environmental Quality Review regulations (SEQR), the Town Board of the Town of Bethany announced its intent to serve as Lead Agency on January 11, 2016, to conduct an environmental review of public water supply improvements within the Water District No. 2 service area.  The project will ensure a safe and reliable potable water supply and fire protection for area residents and businesses.   
 2) The Town Board has determined that the proposed action is a Type I action as defined under SEQR, as portions of the project are located in a Genesee County Agricultural District. 
 3) The Town Board, in its capacity of Lead Agency, has caused to be prepared an environmental assessment of the significance of and potential environmental impact of the action described above.   
 4) On January 18, 2016, the Town Board notified the Involved and Interested Agencies of its intention to act as Lead Agency for this project and circulated Part 1 of the full Environmental Assessment Form.  None of the Involved Agencies objected to the Bethany Town Board serving as Lead Agency for this project.  The Town will obtain all necessary permits and approvals from Involved Agencies and will comply with agency requirements.   
 



5) The Town Board has considered the Environmental Record prepared for this action, including any comments received from the Involved Agencies, and the proposed Negative Declaration. 
 NOW THEREFORE BE IT RESOLVED, 
 The Town Board of the Town of Bethany declares that it will serve as Lead Agency for the water system improvements proposed in Water District No. 2; and, 
 The Town Board declares that, based on the Environmental Record which has been prepared, the project 
will not result in any large and important impacts, and therefore, will not have a significant adverse impact 
on the environment.  A Negative Declaration under SEQR is therefore issued for this project, and the Town 
Supervisor is hereby authorized and directed to prepare and issue, on behalf of the Town, the form entitled 
“Negative Declaration Notice of Determination of Non-Significance.” 
 
Motion passed with the following Roll Call Vote: 
 
 Supervisor Hyde – Absent  Deputy Supervisor Adams – Yes 
 Councilwoman Neer – Absent  Councilman Fluker – Yes 
 Councilman Embt – Yes 
 
Comprehensive Plan – Update 

- The Town Board met on Thursday, March 3, 2016 to work on the 
Comprehensive Plan.  Planning Board Chair Dan Street and Planning Board 
Member Jim Phillips also attended to assist in the review.   

- A few changes are being made and the Plan will be sent back to the Planning 
Board. 

 
Resolution #12-2016 Contract for Fire Protection Between the Town of Bethany 
and the Bethany Volunteer Fire Company – Approval of 
 Contract For Fire Protection 
THIS AGREEMENT, made the ___ day of ___________ 20___ between the Town of 
Bethany, Genesee County, State of New York, hereinafter called The Town, and the 
Bethany Volunteer Fire Company, Inc. of the Town of Bethany, Genesee County, and 
State of New York, hereinafter called The Fire Company. 
WHEREAS, there has been duly established in the Town of Bethany, a fire prevention 
district known as The Bethany Fire Protection District, and such territory is more 
fully described in the resolution establishing such District, adopted by the Town 
Board of the Town of Bethany on April 13th, 1943; and 
WHEREAS, following a Public Hearing duly called, the Town duly authorized this 
contract with The Fire Company for fire protection and emergency service to said 
District upon the terms and conditions hereinafter set forth; and 
WHEREAS, this contract has also been duly authorized by The Fire Company; and 
NOW THEREFORE, The Town does engage The Fire Company to furnish fire 
protection and emergency service to The Bethany Fire Protection District and The 
Fire Company agrees to furnish fire protection and emergency service as follows: 
 1. The Fire Company shall at all times during the period of this agreement 
be subject to call for attendance on any fire occurring in the District, and when 
notified by alarm or by telephone call, or other means, such Fire Company shall 
respond and attend upon the fire with suitable equipment and diligently proceed in 
every reasonable way to extinguish the fire and save lives and property in connection 
therewith. 
 2. The Fire Company shall furnish to the property and inhabitants of the 
Fire Protection District emergency service in the case of accidents, calamities or other 



emergencies in connection with which the services of firemen would be required. 
 3. The Fire Company shall at all times keep in full force and effect adequate 
public liability insurance coverage to protect itself and The Town, and furnish The 
Town an affidavit of such insurance coverage. 

4. In consideration of furnishing fire protection and emergency service in 
accordance with this contract, The Town covenants and agrees, on behalf of The 
Bethany Fire Protection District, to pay to The Fire Company, the sum of Eighty-Six 
Thousand Seven Hundred Dollars ($86,700.00) for fire service to be paid upon the 
collection of taxes by the Town for said purpose on or before April 1st of each year. 
 5. This agreement shall run for a period of one year commencing on April 1, 
2016 and terminating on April 1, 2017. 
IN WITNESS WHEREOF, the parties have duly executed and delivered this 
agreement the day and year above mentioned. 

 
TOWN OF BETHANY, GENESEE COUNTY, NEW YORK 

BY: _____________________________ 
Carl Hyde, Jr, Town Supervisor 

 
BETHANY VOLUNTEER FIRE COMPANY, INC. 

BY: _____________________________ 
James Phillips, President 

 
 
STATE OF NEW YORK) 
COUNTY OF GENESEE) SS: 
 
On this ___ day of _________ 2016, before me, the subscriber, personally appeared 
Carl Hyde, Jr., who hereby certified to me that (s)he is the Town Supervisor for the 
Town of Bethany and known to me to be the same person described in and who 
executed the within instrument, and (s)he duly acknowledged to me that (s)he 
executed the same. 

 
_________________________________ 

  
 
On this ___ day of __________ 2016, before me, the subscriber, personally appeared 
James Phillips, to me personally known, and being by me duly sworn did dispose 
and say that (s)he resides in The Town of Bethany, Genesee County, New York; that 
(s)he is the President of The Bethany Volunteer Fire Company, Inc., the corporation 
described in and which executed the above instrument; and that his/her signature is 
affixed by Order of the Board of Directors of said corporation, The Bethany Volunteer 
Fire Company, Inc. 

 
_________________________________ 

 
On MOTION of Councilman Adams duly seconded by Councilman Embt be it  
 
RESOLVED that the Bethany Town Board hereby authorizes Supervisor Hyde to enter 
into the Contract for Fire Protection with the Bethany Volunteer Fire Company upon 
the receipt of the following documents:  List of current officers (received), 2016-2017 
Budget (received), Certificate of Insurance and Fit Testing Results. 
 



Motion PASSED with the following Roll Call Vote: 
 Supervisor Hyde - Absent  Deputy Supervisor Adams - Yes 
 Councilwoman Neer – Absent  Councilman Fluker – Yes 
 Councilman Embt – Yes 
 
 

NEW BUSINESS 
 
RESOLUTION #13-2016 HIGHWAY SUPERINTENDENT TRAVEL REQUEST – 
APPROVAL OF 
 
WHEREAS the Highway Superintendent is requesting permission to attend the 2016 
Spring Local Roads Workshop to be held in Weathersfield, NY on March 29, 2016, and  
 
WHEREAS the cost of attending the Workshop is $50.00, and 
 
WHEREAS there are funds allocated in the Highway Superintendent’s budget to cover 
the cost of attending the workshop, now on  
 
MOTION of Councilman Adams seconded by Councilman Fluker, be it  
 
RESOLVED that the Town Board approves the travel request of the Highway 
Superintendent to the 2016 Spring Local Roads Workshop in Weathersfield, NY on 
March 29, 2016 at the cost of $50.00. 
 
The motion PASSED with the following Roll Call Vote: 
 
 Supervisor Hyde –  Absent  Deputy Supervisor Adams – Yes 
 Councilwoman Neer – Absent  Councilman Fluker – Yes 
 Councilman Embt - Yes 
 
RESOLUTION #14-2016, DATED MARCH 14, 2016, OF THE TOWN 
BOARD OF THE TOWN OF BETHANY, GENESEE COUNTY, NEW YORK 
(THE “TOWN”) ADOPTING SEC-DRIVEN CONTINUING DISCLOSURE 
COMPLIANCE PROCEDURES 
 

WHEREAS, Securities Exchange Commission (“SEC”) Rule 15c2-12 (the 
“Rule”) generally prohibits underwriters from purchasing or selling municipal 
securities unless the issuer of such securities has entered into a continuing disclosure 
obligation; and 

 
WHEREAS, the Town is an occasional issuer of municipal securities and 

thus has entered into continuing disclosure obligations (or will do so) from time to time; 
and 

 
WHEREAS, Hodgson Russ LLP, as bond counsel to the Town, has prepared 

and has recommended that the Town adopt certain SEC-driven continuing disclosure 
compliance procedures; and 

 
WHEREAS, the Town Board deems it to be in the best interest of the Town 

to adopt formal written procedures to help ensure continuing disclosure compliance, 
and to designate an official responsible for ensuring that such procedures are followed;  

 
NOW THEREFORE, BE IT RESOLVED, that the Town hereby adopts the 

continuing disclosure compliance procedures that are attached hereto as “Schedule A” 
and resolves to be governed thereby; and be it further 

 



RESOLVED, that such Schedule A will be placed in its entirety in the 
official records, files and minutes of the Town and adhered to going forward; and be it 
further  

 
RESOLVED, that this resolution shall take effect immediately upon its 

adoption. 
 
The question of the adoption of the foregoing resolution was duly put to a 

vote, which resulted as follows: 
 

 
 AYES: Deputy Supervisor Adams 
   Councilman Fluker 
   Councilman Embt 
 
 NOES:  
 
 ABSENT: Supervisor Hyde 
   Councilwoman Neer 
 

The resolution was thereupon declared duly adopted. 
 
 

Schedule A 
 

TOWN OF BETHANY 
GENESEE COUNTY, NEW YORK 

Continuing Disclosure Compliance Procedures for  
Tax-Exempt Bonds and Notes 

 
a. Purpose:  The purpose behind implementation of these continuing disclosure 
compliance procedures is to ensure that the Town of Bethany, Genesee County, New 
York (the “Issuer”) (i) is compliant with its continuing disclosure obligations with 
respect to the securities it issues, pursuant to Rule 15c2-12, as amended (the “Rule”), 
promulgated under the Securities Exchange Act of 1934, as amended and (ii) makes 
accurate reports as to its compliance therewith in connection with its offerings of 
securities from time to time.  
 
b. Disclosure Compliance Officer Designation, Education and Training:  The 
Issuer will designate a “Disclosure Compliance Officer” who will be the primary official 
responsible for monitoring compliance with the continuing disclosure requirements 
listed in the Issuer’s continuing disclosure undertakings.  The Disclosure Compliance 
Officer will attend training and educational seminars that are offered on an annual 
basis by the Issuer’s bond counsel (the law firm of Hodgson Russ LLP) and will consult 
with the Issuer’s bond counsel and financial advisor as needed to keep current on 
Securities and Exchange Commission regulations and developments relating to 
continuing disclosure compliance for its obligations.  The Issuer’s designated 
Disclosure Compliance Officer is the Town Supervisor, currently Carl Hyde, Jr. 
 
c. Continuing Disclosure Obligations Review:  The Disclosure Compliance 
Officer is responsible for reviewing, with the Issuer’s financial advisor, the Issuer’s 
continuing disclosure undertakings to determine the date(s) by which annual financial 
information and audited financial information, along with any required material events 
notices and, if applicable, failure to file notices, must be filed with the Municipal 
Securities Rulemaking Board’s Electronic Municipal Market Access (“EMMA”) system 
in accordance with the Rule. 
 



d.  Preparation of Annual Financial Information and Audited Financial 
Statements:  If the Issuer’s continuing disclosure undertakings require the filing of 
annual financial information and audited financial statements with EMMA, the 
Disclosure Compliance Officer will coordinate with the Issuer’s auditor and financial 
advisor to ensure that such documents are prepared and submitted in advance of the 
deadline for such filing. 
 
e. Monitoring Disclosure Compliance:  The Disclosure Compliance Officer will 
monitor the filing with EMMA of any and all documents required under the Issuer’s 
continuing disclosure undertakings through consultation with the Issuer’s financial 
advisor and bond counsel when necessary. 
 
f. Correcting Potential Non-Compliance:  Upon discovery of potential or existing 
non-compliance with the Issuer’s continuing disclosure undertakings, the Disclosure 
Compliance Officer will promptly take steps, including consultation with the Issuer’s 
financial advisor and bond counsel, to correct such non-compliance, such as by filing 
failure to file notices with EMMA.  
 
g.  Official Statements: The Disclosure Compliance Officer will review for accuracy 
and completeness any descriptions of the Issuer’s continuing disclosure compliance 
history contained in the initial drafts of notices of sale or official statements that are 
promulgated by the Issuer in connection with its bond and note issues, and will inform 
the Issuer’s financial advisor and bond counsel of any potential inaccuracies or 
omissions within, so that any discovered inaccuracies or omissions in the draft 
document(s) can be corrected before such document(s) are finalized and distributed. 
 
RESOLUTION #15-2016, DATED MARCH 14, 2016, OF THE TOWN 
BOARD OF THE TOWN OF BETHANY, GENESEE COUNTY, NEW YORK 
(THE “TOWN”) ADOPTING POST-ISSUANCE TAX COMPLIANCE 
PROCEDURES 

WHEREAS, the Town is an occasional issuer of tax-exempt obligations and thus is subject to the 
aforementioned compliance requirements which are critical for the preservation of the preferential tax status of 
those obligations; and 
WHEREAS, it is therefore in the best interest of the Town to adopt formal written procedures to ensure such 
compliance and to designate an official responsible for ensuring that such procedures are followed; and  

WHEREAS, the Internal Revenue Service has issued regulations requiring issuers of tax-exempt 
obligations to certify on various forms that they actively monitor compliance with federal tax rules following the 
issuance of such obligations; and 

 
WHEREAS, Hodgson Russ LLP, as bond counsel to the Town, has prepared and has recommended 

that the Town adopt certain post-issuance tax compliance procedures; 
NOW THEREFORE, BE IT RESOLVED, that the Town hereby adopts the post-issuance tax 

compliance procedures that are attached hereto as “Schedule A” and resolves to be governed thereby; and be it 
further 

RESOLVED, that such Schedule A will be placed in its entirety in the official records, files and 
minutes of the Town and adhered to going forward; and be it further  

RESOLVED, that this resolution shall take effect immediately upon its adoption. 
The question of the adoption of the foregoing resolution was duly put to a vote, which resulted as follows: 

AYES: Deputy Supervisor 
Adams 

 



 Councilman Fluker  
 Councilman Embt  
   
NOES:   
   
ABSENT: Supervisor Hyde  
 Councilwoman Neer  
   

 
The resolution was thereupon declared duly adopted. 

 
Schedule A 

 
TOWN OF BETHANY,  

GENESEE COUNTY, NEW YORK 
Post-Issuance Compliance Procedures  

for Tax-Exempt Bonds and Notes 
 
Statement of Purpose 
These Post-Issuance Compliance Procedures (the “Procedures”) set forth specific procedures of the Town of 
Bethany, Genesee County, New York (the “Issuer”) designed to monitor, and ensure compliance with, certain 
requirements of the Internal Revenue Code of 1986, as amended (the “Code”) and the related Treasury 
regulations promulgated thereunder, in connection with the Issuer’s issuance of tax-exempt bonds and notes 
(“Obligations”).   
These Procedures describe various systems designed to identify on a timely basis facts relevant to demonstrating 
compliance with the requirements that must be satisfied subsequent to the issuance of Obligations to ensure that 
the interest on such Obligations is eligible for exclusion from gross income for federal income tax purposes.  The 
federal tax law requirements applicable to the Obligations will be described in the tax questionnaire and/or tax 
regulatory agreement prepared by bond counsel and signed by officials of the Issuer.  These Procedures establish 
a permanent, ongoing structure of practices that will facilitate compliance with the requirements for individual 
borrowings. 
To ensure compliance with applicable federal tax requirements, the Issuer must monitor the various direct and 
indirect uses of proceeds of the obligation and the investment of such proceeds, including but not limited to:  
(1) Monitoring the use of financed property over the life of the obligation.  
(2) Determining the sources of debt service payments and security for the obligation.  
(3) Calculating the percentage of any nonqualified use of the financed property. 
(4) Calculating the yield on investments of proceeds.  
(5) Determining appropriate restrictions on investments.  
(6) Determining the amount of any arbitrage on the investments.  
(7) Calculating any arbitrage rebate payments that must be paid to the U.S. Treasury. 
The Issuer recognizes that compliance with the pertinent law is an on-going process, necessary during the entire 
term of the Obligations.  Accordingly, the implementation of the Procedures will require on-going monitoring and 
consultation with bond counsel and the Issuer's accountants and advisors.   



General Procedures 
The following procedures relate to monitoring post-issuance compliance generally. 

A. The Town Supervisor (currently, Carl Hyde, Jr.) (the “Compliance Officer”) shall be responsible 
for monitoring post-issuance compliance issues. 

B. The Compliance Officer will coordinate procedures for record retention and review of such 
records. 

C. All documents and other records relating to Obligations must be maintained by or at the direction 
of the Compliance Officer.  In maintaining such documents and records, the Compliance Officer 
will comply with applicable IRS requirements, such as those contained in Revenue Procedure 97-
22 (see attached). 

D. The Compliance Officer shall be aware of remedial actions under Section 1.141-12 of the Treasury 
Regulations (see attached) and the Treasury's Tax-Exempt Bonds Voluntary Closing Agreement 
Program (VCAP) and take such corrective action when necessary and appropriate. 

E. The Compliance Officer will review post-issuance compliance procedures and systems on a 
periodic basis, but not less than annually. 

F.  The Compliance Officer will be responsible for training any designated officer or employee who 
is delegated any responsibility for monitoring compliance pursuant to this procedure.  To the 
extent the Compliance Officer needs training or has any questions with respect to any item in this 
procedure, he or she should contact bond counsel and/or Issuer’s accountants and advisors.  The 
IRS recognizes that the Compliance Officer and any delegated individual are not expected to act 
as lawyers who know the proper response to all compliance situations that may arise, but they 
should be familiar enough with federal tax issues that they know when to ask for legal or other 
compliance advice. 

Issuance of Obligations: Documents and Records 
With respect to each issue of Obligations, the Compliance Officer will: 

A. Obtain and store a closing binder and/or CD or other electronic copy of the relevant and 
customary transaction documents (the "Transcript"). 

B. Confirm that the applicable information reports (e.g., Form 8038 series) for such issue are filed 
timely with the IRS.  Issuer should consult with their accountants and/or bond counsel with 
questions regarding the filing of such forms.   

C. Coordinate receipt and retention of relevant books and records with respect to the investment 
and expenditure of the proceeds of such Obligations. 

Arbitrage 
The following procedures relate to the monitoring and calculating of arbitrage and compliance with specific 
arbitrage rules and regulations. 
The Compliance Officer will: 

A. Confirm that a certification of the initial offering prices of the Obligations with such supporting 
data, if any, required by bond counsel, is included in the Transcript. 

B. Confirm that a computation of the yield on such issue from the Issuer's financial advisor or bond 
counsel (or an outside arbitrage rebate specialist) is contained in the Transcript. 

C. Maintain a system for tracking investment earnings on the proceeds of the Obligations. 
D. Coordinate the tracking of expenditures, including the expenditure of any investment earnings.  If 

the project(s) to be financed with the proceeds of the Obligations will be funded with multiple 
sources of funds, confirm that the Issuer has adopted an accounting methodology that maintains 



each source of financing separately and monitors the actual expenditure of proceeds of the 
Obligations. 

E. Maintain a procedure for the allocation of proceeds of the issue and investment earnings to 
expenditures, including the reimbursement of pre-issuance expenditures.  This procedure shall 
include an examination of the expenditures made with proceeds of the Obligations within 18 
months after each project financed by the Obligations is placed in service and, if necessary, a 
reallocation of expenditures in accordance with Section 1.148-6(d) of the Treasury Regulations 
(see attached). 

F. Monitor compliance with the applicable "temporary period" (as defined in the Code and Treasury 
Regulations) exceptions for the expenditure of proceeds of the issue, and provide for yield 
restriction on the investment of such proceeds if such exceptions are not satisfied. 

G. Ensure that investments acquired with proceeds of such issue are purchased at fair market value.  
In determining whether an investment is purchased at fair market value, any applicable Treasury 
Regulation safe harbor may be used. 

H. Avoid formal or informal creation of funds reasonably expected to be used to pay debt service on 
such issue without determining in advance whether such funds must be invested at a restricted 
yield. 

I. Consult with bond counsel prior to engaging in any post-issuance credit enhancement 
transactions or investments in guaranteed investment contracts. 

J. Identify situations in which compliance with applicable yield restrictions depends upon later 
investments and monitor implementation of any such restrictions. 

K. Monitor compliance with six-month, 18-month or 2-year spending exceptions to the rebate 
requirement, as applicable. 

L. Procure a timely computation of any rebate liability and, if rebate is due, to file a Form 8038-T 
and to arrange for payment of such rebate liability. 

M. Arrange for timely computation and payment of "yield reduction payments" (as such term is 
defined in the Code and Treasury Regulations), if applicable. 

Private Activity: Use of Proceeds 
The following procedures relate to the monitoring and tracking of private uses and private payments with respect 
to facilities financed with the Obligations. 
The Compliance Officer will: 

A. Maintain records for determining and tracking facilities financed with specific Obligations and the 
amount of proceeds spent on each facility. 

B. Maintain records, which should be consistent with those used for arbitrage purposes, to allocate 
the proceeds of an issue and investment earnings to expenditures, including the reimbursement 
of pre-issuance expenditures. 

C. Maintain records allocating to a project financed with Obligations any funds from other sources 
that will be used for otherwise non-qualifying costs. 

D. Monitor the expenditure of proceeds of an issue and investment earnings for qualifying costs. 
E. Monitor private use of financed facilities to ensure compliance with applicable limitations on such 

use.  Examples of potential private use include: 
1. Sale of the facilities, including sale of capacity rights; 



2. Lease or sub-lease of the facilities (including leases, easements or use arrangements for 
areas outside the four walls, e.g., hosting of cell phone towers) or leasehold improvement 
contracts; 

3. Management contracts (in which the Issuer authorizes a third party to operate a facility, 
e.g., cafeteria) and research contracts; 

4. Preference arrangements (in which the Issuer permits a third party preference, such as 
parking in a public parking lot); 

5. Joint-ventures, limited liability companies or partnership arrangements; 
6. Output contracts or other contracts for use of utility facilities (including contracts with 

large utility users); 
7. Development agreements which provide for guaranteed payments or property values 

from a developer; 
8. Grants or loans made to private entities, including special assessment agreements; and  
9. Naming rights arrangements. 

Monitoring of private use should include the following: 
1. Procedures to review the amount of existing private use on a periodic basis but not less 

than annually; and 
2. Procedures for identifying in advance any new sale, lease or license, management 

contract, sponsored research arrangement, output or utility contract, development 
agreement or other arrangement involving private use of financed facilities and for 
obtaining copies of any sale agreement, lease, license, management contract, research 
arrangement or other arrangement for review by bond counsel. 

If the Compliance Officer identifies private use of facilities financed with tax-exempt debt, the Compliance Officer 
will consult with bond counsel to determine whether private use will adversely affect the tax status of the issue 
and if so, what remedial action is appropriate.  The Compliance Officer should retain all documents related to any 
of the above potential private uses. 
Reissuance 
The following procedures relate to compliance with rules and regulations regarding the reissuance of Obligations 
for federal law purposes. 
The Compliance Officer will identify and consult with bond counsel regarding any post-issuance change to any 
terms of an issue of Obligations which could potentially be treated as a reissuance for federal tax purposes. 
Record Retention 
The following procedures relate to retention of records relating to the Obligations issued. 
The Compliance Officer will: 

A. Coordinate with staff regarding the records to be maintained by the Issuer to establish and ensure 
that an issue remains in compliance with applicable federal tax requirements for the life of such 
issue. 

B. Coordinate with staff to comply with provisions imposing specific recordkeeping requirements 
and cause compliance with such provisions, where applicable. 

C. Coordinate with staff to generally maintain the following: 
1. The Transcript relating to the transaction (including any arbitrage or other tax 

questionnaire, tax regulatory agreement, and the bond counsel opinion); 



2. Documentation evidencing expenditure of proceeds of the issue; 
3. Documentation regarding the types of facilities financed with the proceeds of an issue, 

including, but not limited to, whether such facilities are land, buildings or equipment, 
economic life calculations and information regarding depreciation; 

4. Documentation evidencing use of financed property by public and private entities (e.g., 
copies of leases, management contracts, utility user agreements, developer agreements 
and research agreements); 

5. Documentation evidencing all sources of payment or security for the issue; and 
6. Documentation pertaining to any investment of proceeds of the issue (including the 

purchase and sale of securities, yield calculations for each class of investments, actual 
investment income received by the investment of proceeds, guaranteed investment 
contracts, and rebate calculations). 

D. Coordinate the retention of all records in a manner that ensures their complete access to the IRS. 
E. Keep all material records for so long as the issue is outstanding (including any refunding), plus 

seven years. 
REFERENCE MATERIALS 

Revenue Procedures 
Rev. Proc. 97-22, 1997-1 CB 652, 3/13/1997, IRC Sec(s). 6001 
SECTION 1 .  PURPOSE 
  This revenue procedure provides guidance to taxpayers that maintain books and records by using an 
electronic storage system that either images their hardcopy (paper) books and records, or transfers their 
computerized books and records, to an electronic storage media, such as an optical disk.  Records 
maintained in an electronic storage system that complies with the requirements of this revenue procedure 
will constitute records within the meaning of § 6001 of the Internal Revenue Code. 
 
SECTION 2 .  BACKGROUND 
 
  .01 Section 6001 provides that every person liable for any tax imposed by the Code, or for the collection 
thereof, must keep such records, render such statements, make such returns, and comply with such rules 
and regulations as the Secretary may from time to time prescribe.  Whenever necessary, the Secretary 
may require any person, by notice served upon that person or by regulations, to make such returns, 
render such statements, or keep such records, as the Secretary deems sufficient to show whether or not 
that person is liable for tax. 
  .02 Section 1.6001-l(a) of the Income Tax Regulations provides that, except for farmers and wage-
earners, any person subject to income tax, or any person required to file a return of information with 
respect to income, must keep such books and records, including inventories, as are sufficient to establish 
the amount of gross income, deductions, credits, or other matters required to be shown by that person in 
any return of such tax or information. 
  .03 Section 1.6001-l(e) provides that the books or records required by § 6001 must be kept available at 
all times for inspection by authorized internal revenue officers or employees, and must be retained so 
long as the contents thereof may become material in the administration of any internal revenue law. 
 
SECTION 3.  SCOPE 
 
  .01 This revenue procedure applies to taxpayers who maintain books and records using an "electronic 
storage system."  An electronic storage system is a system to prepare, record, transfer, index, store, 
preserve, retrieve, and reproduce books and records by either: 



 (1) electronically imaging hardcopy documents to an electronic storage media; or 
 (2) transferring computerized books and records to an electronic storage media using a technique 
such as "COLD" (computer output to laser disk), which allows books and records to be viewed or 
reproduced without the use of the original program. 
  .02 The requirements of this revenue procedure pertain to all matters under the jurisdiction of the 
Commissioner of Internal Revenue including, but not limited to, income, excise, employment, and estate 
and gift taxes, as well as employee plans and exempt organizations. 
  .03 A taxpayer's use of a third party (such as a service bureau or timesharing service) to provide the 
taxpayer with an electronic storage system for its books and records does not relieve the taxpayer of the 
responsibilities described in this revenue procedure. 
  .04 Except as otherwise provided in this revenue procedure, all requirements of § 6001 that apply to 
hardcopy books and records apply as well to books and records that are stored electronically pursuant to 
this revenue procedure. 
 
SECTION 4.  ELECTRONIC STORAGE SYSTEM REQUIREMENTS 
  .01 General Requirements. 
 (1) An electronic storage system must ensure an accurate and complete transfer of the hardcopy 
or computerized books and records to an electronic storage media.  The electronic storage system must 
also index, store, preserve, retrieve, and reproduce the electronically stored books and records. 
 (2) An electronic storage system must include: 
  (a) reasonable controls to ensure the integrity, accuracy, and reliability of the electronic storage system; 
  (b) reasonable controls to prevent and detect the unauthorized creation of, addition to, alteration of, 
deletion of, or deterioration of electronically stored books and records; 
  (c) an inspection and quality assurance program evidenced by regular evaluations of the electronic 
storage system including periodic checks of electronically stored books and records; 
  (d) a retrieval system that includes an indexing system (within the meaning of section 4.02 of this 
revenue procedure); and 
  (e) the ability to reproduce legible and readable hardcopies (within the meaning of section 4.01(3) of this 
revenue procedure) of electronically stored books and records. 
 (3) All books and records reproduced by the electronic storage system must exhibit a high degree 
of legibility and readability when displayed on a video display terminal and when reproduced in hardcopy.  
The term "legibility" means the observer must be able to identify all letters and numerals positively and 
quickly to the exclusion of all  other letters or numerals.  The term "readability" means that the observer 
must be able to recognize a group of letters or numerals as words or complete numbers.  The taxpayer 
must ensure that the reproduction process maintains the legibility and readability of the electronically 
stored document. 
 (4) The information maintained in an electronic storage system must provide support for the 
taxpayer's books and records (including books and records in an automated data processing system).  
For example, the information maintained in an electronic storage system and the taxpayer's books and 
records must be cross-referenced in a manner that provides an audit trail between the general ledger and 
the source document(s). 
 (5) For each electronic storage system used, the taxpayer must maintain, and make available to 
the Service upon request, complete descriptions of: 
  (a) the electronic storage system, including all procedures relating to its use; and 
  (b) the indexing system (see section 4.02 of this revenue procedure). 
 (6) At the time of an examination, or for the tests described in section 5 of this revenue 
procedure, the taxpayer must: 
  (a) retrieve and reproduce (including hardcopies if requested) electronically stored books and records; 
and 
  (b) provide the Service with the resources (e.g., appropriate hardware and software, personnel, 
documentation, etc.) necessary to locate, retrieve, read, and reproduce (including hardcopies) any 
electronically stored books and records. 
 (7) An electronic storage system must not be subject, in whole or in part, to any agreement (such 
as a contract or license) that would limit or restrict the Service's access to and use of the electronic 



storage system on the taxpayer's premises (or any other place where the electronic storage system is 
maintained), including personnel, hardware, software, files, indexes, and software documentation. 
 (8) The taxpayer must retain electronically stored books and records so long as their contents 
may become material in the administration of the Internal Revenue laws under § 1.6001-1(e). 
 (9) The taxpayer may use more than one electronic storage system.  In that event, each 
electronic storage system must meet the requirements of this revenue procedure.  Electronically stored 
books and records that are contained in an electronic storage system with respect to which the taxpayer 
ceases to maintain the hardware and the software necessary to satisfy the conditions of this revenue 
procedure will be deemed destroyed by the taxpayer, unless the electronically stored books and records 
remain available to the Service in conformity with this revenue procedure. 
 (10) Taxpayers may use reasonable data compression or formatting technologies as part of their 
electronic storage system so long as the requirements of this revenue procedure are satisfied. 
  .02 Requirements of an Indexing System. 
 (1) For purposes of this revenue procedure, an "indexing system" is a system that permits the 
identification and retrieval for viewing or reproducing of relevant books and records maintained in an 
electronic storage system.  For example, an indexing system might consist of assigning each 
electronically stored document a unique identification number and maintaining a separate database that 
contains descriptions of all electronically stored books and records along with their identification numbers.  
In addition, any system used to maintain, organize, or coordinate multiple electronic storage systems is 
treated as an indexing system under this revenue procedure.  The requirement to maintain an indexing 
system will be satisfied if the indexing system is functionally comparable to a reasonable hardcopy filing 
system.  The requirement to maintain an indexing system does not require that a separate electronically 
stored books and records description database be maintained if comparable results can be achieved 
without a separate description database. 
 (2) Reasonable controls must be undertaken to protect the indexing system against the 
unauthorized creation of, addition to, alteration of, deletion of, or deterioration of any entries. 
  .03 Recommended Practices.  The implementation of records management practices is a business 
decision that is solely within the discretion of the taxpayer.  Records management practices may include 
the labeling of electronically stored books and records, providing a secure storage environment, creating 
back-up copies, selecting an off-site storage location, retaining hardcopies of books or records that are 
illegible or that cannot be accurately or completely transferred to an electronic storage system, and 
testing to confirm records integrity. 
 
SECTION 5.  DISTRICT DIRECTOR TESTING 
 
  .01 The District Director may periodically initiate tests of a taxpayer's electronic storage system.  These 
tests may include an evaluation (by actual use) of a taxpayer's equipment and software, as well as the 
procedures used by a taxpayer to prepare, record, transfer, index, store, preserve, retrieve, and 
reproduce electronically stored documents.  In some instances, the District Director may choose to review 
the internal controls, security procedures, and documentation associated with the taxpayer's electronic 
storage system. 
  .02 The tests described in section 5.01 of this revenue procedure are not an "examination," 
"investigation," or "inspection" of the books and records within the meaning of § 7605(b), or a prior audit 
for purposes of § 530 of the Revenue Act of 1978, 1978-3 (Vol. I) C.B. 119, as amended by § 1122 of the 
Small Business Job Protection Act of 1996, because these tests are not directly related to the 
determination of the tax liability of a taxpayer for a particular taxable period. 
  .03 The District Director must inform the taxpayer of the results of any tests under this section. 
 
SECTION 6.  COMPLIANCE 
  .01 A taxpayer's electronic storage system that meets the requirements of this revenue procedure will be 
treated as being in compliance with the recordkeeping requirements of § 6001 and the regulations 
thereunder. 
  .02 A taxpayer's electronic storage system that fails to meet the requirements of this revenue procedure 
may be treated as not being in compliance with the recordkeeping requirements of § 6001 and the 
regulations thereunder.  See section 9 of this revenue procedure for applicable penalties.  However, even 
though a taxpayer's electronic storage system fails to meet the requirements of this revenue procedure, 
the penalties described in section 9 of this revenue procedure may not apply if the taxpayer maintains its 



original books and records, or maintains its books and records in micrographic form in conformity with 
Rev. Proc. 81-46, 1981-2 C.B. 621. 
 
SECTION 7.  DESTRUCTION AND DELETION OF ORIGINAL BOOKS 
AND RECORDS 
 
 This revenue procedure permits the destruction of the original hardcopy books and records and 
the deletion of the original computerized records (other than "machine-sensible" records required to be 
retained by Rev. Proc. 91-59, 1991-2 C.B. 841), after the taxpayer: 
 (1) has completed its own testing of the electronic storage system that establishes that hardcopy 
or computerized books and records are being reproduced in compliance with all the provisions of this 
revenue procedure; and 
 (2) has instituted procedures that ensure its continued compliance with all the provisions of this 
revenue procedure. 
 
SECTION 8.  IMPACT ON MACHINE-SENSIBLE RECORDS 
 
 The provisions of this revenue procedure regarding electronically stored books and records do 
not relieve taxpayers of the responsibility of retaining any other books and records required to be retained 
under § 6001. Such other books and records may include "machine-sensible" records required to be 
retained by Rev. Proc. 91-59 in connection with the taxpayer's use of an automatic data processing (ADP) 
system. 
 
SECTION 9.  PENALTIES 
 
 The District Director may issue a Notice of Inadequate Records pursuant to § 1.6001-1(d) if the 
taxpayer's books and records are available only as electronically stored books and records and the 
taxpayer's electronic storage system fails to meet the requirements of this revenue procedure.  Taxpayers 
whose electronic storage system fails to meet the requirements of this revenue procedure may also be 
subject to applicable penalties under subtitle F of the Code, including the § 6662(a) accuracy-related civil 
penalty and the § 7203 willful failure criminal penalty. 
 
SECTION 10.  INTERNAL REVENUE SERVICE OFFICE CONTACT 
 
  .01 Questions regarding this revenue procedure should be directed to the Office of the Assistant 
Commissioner (Examination).  The telephone number for this office is (202) 622-5480 (not a toll-free 
number).  Written questions should be addressed to: Assistant Commissioner (Examination) 
Attention: CP:EX 
Internal Revenue Service 
1111 Constitution Ave., NW 
Washington, DC 20224 
  .02 Questions regarding the application of this revenue procedure to a specific factual situation should 
be directed to the appropriate District Director. 
SECTION 11.  PAPERWORK REDUCTION ACT 
 
 The collections of information contained in this revenue procedure have been reviewed and 
approved by the Office of Management and Budget in accordance with the Paperwork Reduction Act (44 
U.S.C. 3507) under control number 1545-1533. 
 An agency may not conduct or sponsor, and a person is not required to respond to, a collection of 
information unless the collection of information displays a valid control number. 



 The collections of information are in sections 4 and 5 of this revenue procedure.  This information 
is required to ensure that records maintained in an electronic storage system will constitute records within 
the meaning of § 6001.  The collections of information are mandatory for a taxpayer who chooses to 
electronically store its books and records.  The likely respondents are individuals, state or local 
governments, farms, business or other for-profit institutions, federal agencies or employees, nonprofit 
institutions, and small businesses or organizations. 
 The estimated total annual recordkeeping burden is 1,000,400 hours. 
 The estimated annual burden per recordkeeper will vary from 20 hours to 22 hours, depending on 
individual circumstances, with an estimated average of 20 hours.  The estimated number of 
recordkeepers is 50,000. 
 Books or records relating to a collection of information must be retained as long as their contents 
may become material in the administration of any internal revenue law.  Generally tax returns and tax 
return information are confidential, as required by 26 U.S.C. 6103. 
Federal Regulations 
Reg §1.141-12. Remedial actions. 
 (a) Conditions to taking remedial action. An action that causes an issue to meet the private business 
tests or the private loan financing test is not treated as a deliberate action if the issuer takes a remedial 
action described in paragraph (d), (e), or (f) of this section with respect to the nonqualified bonds and if all 
of the requirements in paragraphs (a) (1) through (5) of this section are met. 
(1)  Reasonable expectations test met. The issuer reasonably expected on the issue date that the issue 
would meet neither the private business tests nor the private loan financing test for the entire term of the 
bonds. For this purpose, if the issuer reasonably expected on the issue date to take a deliberate action prior 
to the final maturity date of the issue that would cause either the private business tests or the private loan 
financing test to be met, the term of the bonds for this purpose may be determined by taking into account 
a redemption provision if the provisions of §1.141-2(d)(2)(ii) (A) through (C) are met. 
(2)  Maturity not unreasonably long. The term of the issue must not be longer than is reasonably necessary 
for the governmental purposes of the issue (within the meaning of §1.148-1(c)(4)). Thus, this requirement 
is met if the weighted average maturity of the bonds of the issue is not greater than 120 percent of the 
average reasonably expected economic life of the property financed with the proceeds of the issue as of 
the issue date. 
(3)  Fair market value consideration. Except as provided in paragraph (f) of this section, the terms of any 
arrangement that results in satisfaction of either the private business tests or the private loan financing test 
are bona fide and arm's-length, and the new user pays fair market value for the use of the financed property. 
Thus, for example, fair market value may be determined in a manner that takes into account restrictions on 
the use of the financed property that serve a bona fide governmental purpose. 
(4)  Disposition proceeds treated as gross proceeds for arbitrage purposes. The issuer must treat any 
disposition proceeds as gross proceeds for purposes of section 148. For purposes of eligibility for temporary 
periods under section 148(c) and exemptions from the requirement of section 148(f) the issuer may treat 
the date of receipt of the disposition proceeds as the issue date of the bonds and disregard the receipt of 
disposition proceeds for exemptions based on expenditure of proceeds under §1.148-7 that were met 
before the receipt of the disposition proceeds. 
(5)  Proceeds expended on a governmental purpose. Except for a remedial action under paragraph (d) of 
this section, the proceeds of the issue that are affected by the deliberate action must have been expended 
on a governmental purpose before the date of the deliberate action. 
 (b) Effect of a remedial action—(1) In general. The effect of a remedial action is to cure use of 
proceeds that causes the private business use test or the private loan financing test to be met. A remedial 
action does not affect application of the private security or payment test. 
(2) Effect on bonds that have been advance refunded. If proceeds of an issue were used to advance refund 
another bond, a remedial action taken with respect to the refunding bond proportionately reduces the 
amount of proceeds of the advance refunded bond that is taken into account under the private business 
use test or the private loan financing test. 
 (c) Disposition proceeds—(1) Definition. Disposition proceeds are any amounts (including property, 
such as an agreement to provide services) derived from the sale, exchange, or other disposition 
(disposition) of property (other than investments) financed with the proceeds of an issue. 
(2)  Allocating disposition proceeds to an issue. In general, if the requirements of paragraph (a) of this 
section are met, after the date of the disposition, the proceeds of the issue allocable to the transferred 
property are treated as financing the disposition proceeds rather than the transferred property. If a dis-
position is made pursuant to an installment sale, the proceeds of the issue continue to be allocated to the 



transferred property. If an issue does not meet the requirements for remedial action in paragraph (a) of this 
section or the issuer does not take an appropriate remedial action, the proceeds of the issue are allocable 
to either the transferred property or the disposition proceeds, whichever allocation produces the greater 
amount of private business use and private security or payments. 
(3)  Allocating disposition proceeds to different sources of funding. If property has been financed by different 
sources of funding, for purposes of this section, the disposition proceeds from that property are first 
allocated to the outstanding bonds that financed that property in proportion to the principal amounts of those 
outstanding bonds. In no event may disposition proceeds be allocated to bonds that are no longer 
outstanding or to a source of funding not derived from a borrowing (such as revenues of the issuer) if the 
disposition proceeds are not greater than the total principal amounts of the outstanding bonds that are 
allocable to that property. For purposes of this paragraph (c)(3), principal amount has the same meaning 
as in §1.148-9(b)(2) and outstanding bonds do not include advance refunded bonds. 
 (d) Redemption or defeasance of non-qualified bonds—(1) In general. The requirements of this 
paragraph (d) are met if all of the nonqualified bonds of the issue are redeemed. Proceeds of tax-exempt 
bonds must not be used for this purpose, unless the tax-exempt bonds are qualified bonds, taking into 
account the purchaser's use of the facility. Except as provided in paragraph (d)(3) of this section, if the 
bonds are not redeemed within 90 days of the date of the deliberate action, a defeasance escrow must be 
established for those bonds within 90 days of the deliberate action. 
 (2)  Special rule for dispositions for cash. If the consideration for the disposition of financed property is 
exclusively cash, the requirements of this paragraph (d) are met if the disposition proceeds are used to 
redeem a pro rata portion of the nonqualified bonds at the earliest call date after the deliberate action. If the 
bonds are not redeemed within 90 days of the date of the deliberate action, the disposition proceeds must 
be used to establish a defeasance escrow for those bonds within 90 days of the deliberate action. 
(3) Anticipatory remedial action. The requirements of paragraphs (d)(1) and (2) of this section for 
redemption or defeasance of the nonqualified bonds within 90 days of the deliberate action are met if the 
issuer declares its official intent to redeem or defease all of the bonds that would become nonqualified 
bonds in the event of a subsequent deliberate action that would cause the private business tests or the 
private loan financing test to be met and redeems or defeases such bonds prior to that deliberate action. 
The issuer must declare its official intent on or before the date on which it redeems or defeases such bonds, 
and the declaration of intent must identify the financed property or loan with respect to which the anticipatory 
remedial action is being taken and describe the deliberate action that potentially may result in the private 
business tests being met (for example, sale of financed property that the buyer may then lease to a 
nongovernmental person). Rules similar to those in § 1.150-2(e) (regarding official intent for reimbursement 
bonds) apply to declarations of intent under this paragraph (d)(3), including deviations in the descriptions 
of the project or loan and deliberate action and the reasonableness of the official intent. 
(4)  Notice of defeasance. The issuer must provide written notice to the Commissioner of the establishment 
of the defeasance escrow within 90 days of the date the defeasance escrow is established. 
(5)  Special limitation. The establishment of a defeasance escrow does not satisfy the requirements of this 
paragraph (d) if the period between the issue date and the first call date of the bonds is more than 10 1/2 
years. 
 (6)  Defeasance escrow defined. A defeasance escrow is an irrevocable escrow established to redeem 
bonds on their earliest call date in an amount that, together with investment earnings, is sufficient to pay all 
the principal of, and interest and call premium on, bonds from the date the escrow is established to the 
earliest call date. The escrow may not be invested in higher yielding investments or in any investment under 
which the obligor is a user of the proceeds of the bonds. 
 (e) Alternative use of disposition proceeds—(1) In general. The requirements of this paragraph (e) 
are met if—  
(i) The deliberate action is a disposition for which the consideration is exclusively cash; 
(ii) The issuer reasonably expects to expend the disposition proceeds within two years of the date of the 
deliberate action; 
(iii)  The disposition proceeds are treated as proceeds for purposes of section 141 and are used in a manner 
that does not cause the issue to meet either the private business tests or the private loan financing test, 
and the issuer does not take any action subsequent to the date of the deliberate action to cause either of 
these tests to be met; and 
(iv)  If the issuer does not use all of the disposition proceeds for an alternative use described in paragraph 
(e)(1)(iii) of this section, the issuer uses those remaining disposition proceeds for a remedial action that 
meets paragraph (d) of this section. 
(2) Special rule for use by 501(c)(3) organizations. If the disposition proceeds are to be used by a 501(c)(3) 
organization, the nonqualified bonds must in addition be treated as reissued for purposes of sections 141, 
145, 147, 149, and 150 and, under this treatment, satisfy all of the applicable requirements for qualified 
501(c)(3) bonds. Thus, beginning on the date of the deliberate action, nonqualified bonds that satisfy these 



requirements must be treated as qualified 501(c)(3) bonds for all purposes, including sections 145(b) and 
150(b). 
 (f) Alternative use of facility. The requirements of this paragraph (f) are met if—  
(1)  The facility with respect to which the deliberate action occurs is used in an alternative manner (for 
example, used for a qualifying purpose by a non-governmental person or used by a 501(c)(3) organization 
rather than a governmental person); 
(2)  The nonqualified bonds are treated as reissued, as of the date of the deliberate action, for purposes of 
sections 55 through 59 and 141, 142, 144, 145, 146, 147, 149 and 150, and under this treatment, the 
nonqualified bonds satisfy all the applicable requirements for qualified bonds throughout the remaining term 
of the nonqualified bonds; 
(3)  The deliberate action does not involve a disposition to a purchaser that finances the acquisition with 
proceeds of another issue of tax-exempt bonds; and 
(4)  Any disposition proceeds other than those arising from an agreement to provide services (including 
disposition proceeds from an installment sale) resulting from the deliberate action are used to pay the debt 
service on the bonds on the next available payment date or, within 90 days of receipt, are deposited into 
an escrow that is restricted to the yield on the bonds to pay the debt service on the bonds on the next 
available payment date. 
 (g) Rules for deemed reissuance. For purposes of determining whether bonds that are treated as 
reissued under paragraphs (e) and (f) of this section are qualified bonds—  
(1)  The provisions of the Code and regulations thereunder in effect as of the date of the deliberate action 
apply; and 
(2)  For purposes of paragraph (f) of this section, section 147(d) (relating to the acquisition of existing 
property) does not apply. 
 (h) Authority of Commissioner to provide for additional remedial actions. The Commissioner may, 
by publication in the FEDERAL REGISTER or the Internal Revenue Bulletin, provide additional remedial 
actions, including making a remedial payment to the United States, under which a subsequent action will 
not be treated as a deliberate action for purposes of §1.141-2. 
 (i) Effect of remedial action on continuing compliance. Solely for purposes of determining whether 
deliberate actions that are taken after a remedial action cause an issue to meet the private business tests 
or the private loan financing test—  
(1) If a remedial action is taken under paragraph (d) of this section, the amount of private business use or 
private loans resulting from the deliberate action that is taken into account for purposes of determining 
whether the bonds are private activity bonds is that portion of the remaining bonds that is used for private 
business use or private loans (as calculated under paragraph (j) of this section); 
(2) If a remedial action is taken under paragraph (e) or (f) of this section, the amount of private business 
use or private loans resulting from the deliberate action is not taken into account for purposes of determining 
whether the bonds are private activity bonds; and 
(3)  After a remedial action is taken, the amount of disposition proceeds is treated as equal to the proceeds 
of the issue that had been allocable to the transferred property immediately prior to the disposition. See 
paragraph (k) of this section, Example 5. 
 (j) Nonqualified bonds—(1) Amount of nonqualified bonds. The nonqualified bonds are a portion of 
the outstanding bonds in an amount that, if the remaining bonds were issued on the date on which the 
deliberate action occurs, the remaining bonds would not meet the private business use test or private loan 
financing test, as applicable. For this purpose, the amount of private business use is the greatest 
percentage of private business use in any one-year period commencing with the one-year period in which 
the deliberate action occurs. 
(2) Allocation of nonqualified bonds. Allocations of nonqualified bonds must be made on a pro rata basis, 
except that, for purposes of paragraph (d) of this section (relating to redemption or defeasance), an issuer 
may treat any bonds of an issue as the nonqualified bonds so long as— 
 
(i) The remaining weighted average maturity of the issue, determined as of the date on which the 
nonqualified bonds are redeemed or defeased (determination date), and excluding from the determination 
the nonqualified bonds redeemed or defeased by the issuer in accordance with this section, is not greater 
than (ii) The remaining weighted average maturity of the issue, determined as of the determination date, 
but without regard to the redemption or defeasance of any bonds (including the nonqualified bonds) 
occurring on the determination date. 
 (k) Examples. The following examples illustrate the application of this section: 



Example 1. Disposition proceeds less than outstanding bonds used to retire bonds. On June 1, 1997, City 
C issues 30-year bonds with an issue price of $10 million to finance the construction of a hospital building. 
The bonds have a weighted average maturity that does not exceed 120 percent of the reasonably expected 
economic life of the building. On the issue date, C reasonably expects that it will be the only user of the 
building for the entire term of the bonds. Six years after the issue date, C sells the building to Corporation 
P for $5 million. The sale price is the fair market value of the building, as verified by an independent 
appraiser. C uses all of the $5 million disposition proceeds to immediately retire a pro rata portion of the 
bonds. The sale does not cause the bonds to be private activity bonds because C has taken a remedial 
action described in paragraph (d) of this section so that P is not treated as a private business user of bond 
proceeds. 
Example 2. Lease to nongovernmental person. The facts are the same as in Example 1, except that instead 
of selling the building, C, 6 years after the issue date, leases the building to P for 7 years and uses other 
funds to redeem all of the $10 million outstanding bonds within 90 days of the deliberate act. The bonds 
are not treated as private activity bonds because C has taken the remedial action described in paragraph 
(d) of this section. 
Example 3. Sale for less than fair market value. The facts are the same as in Example 1, except that the 
fair market value of the building at the time of the sale to P is $6 million. Because the transfer was for less 
than fair market value, the bonds are ineligible for the remedial actions under this section. The bonds are 
private activity bonds because P is treated as a user of all of the proceeds and P makes a payment ($6 
million) for this use that is greater than 10 percent of the debt service on the bonds, on a present value 
basis. 
Example 4. Fair market value determined taking into account governmental restrictions. The facts are the 
same as in Example 1, except that the building was used by C only for hospital purposes and C determines 
to sell the building subject to a restriction that it be used only for hospital purposes. After conducting a public 
bidding procedure as required by state law, the best price that C is able to obtain for the building subject to 
this restriction is $4.5 million from P. C uses all of the $4.5 million disposition proceeds to immediately retire 
a pro rata portion of the bonds. The sale does not cause the bonds to be private activity bonds because C 
has taken a remedial action described in paragraph (d) of this section so that P is not treated as a private 
business user of bond proceeds. 
Example 5. Alternative use of disposition proceeds. The facts are the same as in Example 1, except that C 
reasonably expects on the date of the deliberate action to use the $5 million disposition proceeds for another 
governmental purpose (construction of governmentally owned roads) within two years of receipt, rather 
than using the $5 million to redeem outstanding bonds. C treats these disposition proceeds as gross 
proceeds for purposes of section 148. The bonds are not private activity bonds because C has taken a 
remedial action described in paragraph (e) of this section. After the date of the deliberate action, the 
proceeds of all of the outstanding bonds are treated as used for the construction of the roads, even though 
only $5 million of disposition proceeds was actually used for the roads. 
Example 6. Alternative use of financed property. The facts are the same as in Example 1, except that C 
determines to lease the hospital building to Q, an organization described in section 501(c)(3), for a term of 
10 years rather than to sell the building to P. In order to induce Q to provide hospital services, C agrees to 
lease payments that are less than fair market value. Before entering into the lease, an applicable elected 
representative of C approves the lease after a noticed public hearing. As of the date of the deliberate action, 
the issue meets all the requirements for qualified 501(c)(3) bonds, treating the bonds as reissued on that 
date. For example, the issue meets the two percent restriction on use of proceeds of finance issuance costs 
of section 147(g) because the issue pays no costs of issuance from disposition proceeds in connection with 
the deemed reissuance. C and Q treat the bonds as qualified 501(c)(3) bonds for all purposes commencing 
with the date of the deliberate action. The bonds are treated as qualified 501(c)(3) bonds commencing with 
the date of the deliberate action. 
Example 7. Deliberate action before proceeds are expended on a governmental purpose. County J issues 
bonds with proceeds of $10 million that can be used only to finance a correctional facility. On the issue date 
of the bonds, J reasonably expects that it will be the sole user of the bonds for the useful life of the facility. 
The bonds have a weighted average maturity that does not exceed 120 percent of the reasonably expected 
economic life of the facility. After the issue date of the bonds, but before the facility is placed in service, J 
enters into a contract with the federal government pursuant to which the federal government will make a 
fair market value, lump sum payment equal to 25 percent of the cost of the facility. In exchange for this 
payment, J provides the federal government with priority rights to use of 25 percent of the facility. J uses 
the payment received from the federal government to defease the nonqualified bonds. The agreement does 
not cause the bonds to be private activity bonds because J has taken a remedial action described in 
paragraph (d) of this section. See paragraph (a)(5) of this section. 
Example 8. Compliance after remedial action. In 2007, City G issues bonds with proceeds of $10 million to 
finance a courthouse. The bonds have a weighted average maturity that does not exceed 120 percent of 
the reasonably expected economic life of the courthouse. City G enters into contracts with nongovernmental 
persons that result in private business use of 10 percent of the courthouse per year. More than 10 percent 
of the debt service on the issue is secured by private security or payments. In 2019, in a bona fide and 
arm's length arrangement, City G enters into a management contract with a nongovernmental person that 
results in private business use of an additional 40 percent of the courthouse per year during the remaining 



term of the bonds. City G immediately redeems the nonqualified bonds, or 44.44 percent of the outstanding 
bonds. This is the portion of the outstanding bonds that, if the remaining bonds were issued on the date on 
which the deliberate action occurs, the remaining bonds would not meet the private business use test, 
treating the amount of private business use as the greatest percentage of private business use in any one-
year period commencing with the one-year period in which the deliberate action occurs (50 percent). This 
percentage is computed by dividing the percentage of the facility used for a government use (50 percent) 
by the minimum amount of government use required (90 percent), and subtracting the resulting percentage 
(55.56 percent) from 100 percent (44.44 percent). For purposes of subsequently applying section 141 to 
the issue, City G may continue to use all of the proceeds of the outstanding bonds in the same manner 
(that is, for the courthouse and the private business use) without causing the issue to meet the private 
business use test. The issue continues to meet the private security or payment test. The result would be 
the same if City G, instead of redeeming the bonds, established a defeasance escrow for those bonds, 
provided that the requirement of paragraph (d)(5) of this section is met. If City G takes a subsequent 
deliberate action that results in further private business use, it must take into account 10 percent of private 
business use in addition to that caused by the second deliberate act. 
[T.D. 8712, 62 FR 2298, Jan. 16, 1997, as amended by T.D. 9741, 80 FR 65637, Oct. 27, 2015]  
 
Reg §1.148-6. General allocation and accounting rules. 
 

(a) In general—(1) Reasonable accounting methods required.  An issuer may use any reasonable, 
consistently applied accounting method to account for gross proceeds, investments, and expenditures of 
an issue. 

(2) Bona fide deviations from accounting method. An accounting method does not fail to be reasonable 
and consistently applied solely because a different accounting method is used for a bona fide governmental 
purpose to consistently account for a particular item.  Bona fide governmental purposes may include special 
State law restrictions imposed on specific funds or actions to avoid grant forfeitures. 

(3) Absence of allocation and accounting methods.  If an issuer fails to maintain books and records 
sufficient to establish the accounting method for an issue and the allocation of the proceeds of that issue, 
the rules of this section are applied using the specific tracing method.  This paragraph (a)(3) applies to 
bonds issued on or after May 16, 1997. 

(b) Allocation of gross proceeds to an issue—(1) One-issue rule and general ordering rules.  Except 
as otherwise provided, amounts are allocable to only one issue at a time as gross proceeds, and if amounts 
simultaneously are proceeds of one issue and replacement proceeds of another issue, those amounts are 
allocable to the issue of which they are proceeds.  Amounts cease to be allocated to an issue as proceeds 
only when those amounts are allocated to an expenditure for a governmental purpose, are allocated to 
transferred proceeds of another issue, or cease to be allocated to that issue at retirement of the issue or 
under the universal cap of paragraph (b)(2) of this section.  Amounts cease to be allocated to an issue as 
replacement proceeds only when those amounts are allocated to an expenditure for a governmental 
purpose, are no longer used in a manner that causes those amounts to be replacement proceeds of that 
issue, or cease to be allocated to that issue because of the retirement of the issue or the application of the 
universal cap under paragraph (b)(2) of this section.  Amounts that cease to be allocated to an issue as 
gross proceeds are eligible for allocation to another issue.  Under § 1.148-10(a), however, the rules in this 
paragraph (b)(1) do not apply in certain cases involving abusive arbitrage devices. 

(2) Universal cap on value of nonpurpose investments allocated to an issue—(i) Application.  The rules 
in this paragraph (b)(2) provide an overall limitation on the amount of gross proceeds allocable to an issue.  
Although the universal cap generally may be applied at any time in the manner described in this paragraph 
(b)(2), it need not be applied on any otherwise required date of application if its application on that date 
would not result in a reduction or reallocation of gross proceeds of an issue.  For this purpose, if an issuer 
reasonably expects as of the issue date that the universal cap will not reduce the amount of gross proceeds 
allocable to the issue during the term of the issue, the universal cap need not be applied on any date on 
which an issue actually has all of the following characteristics—  

(A) No replacement proceeds are allocable to the issue, other than replacement proceeds in a bona fide 
debt service fund or a reasonably required reserve or replacement fund; 

(B) The net sale proceeds of the issue—  
(1) Qualified for one of the temporary periods available for capital projects, restricted working capital 

expenditures, or pooled financings under § 1.148-2(e)(2), (e)(3), or (e)(4), and those net sales proceeds 
were in fact allocated to expenditures prior to the expiration of the longest applicable temporary period; or 

(2) were deposited in a refunding escrow and expended as originally expected; 



(C) The issue does not refund a prior issue that, on any transfer date, has unspent proceeds allocable 
to it; 

(D) None of the bonds are retired prior to the date on which those bonds are treated as retired in 
computing the yield on the issue; and 

(E) No proceeds of the issue are invested in qualified student loans or qualified mortgage loans. 
(ii) General rule.  Except as otherwise provided below, amounts that would otherwise be gross proceeds 

allocable to an issue are allocated (and remain allocated) to the issue only to the extent that the value of 
the nonpurpose investments allocable to those gross proceeds does not exceed the value of all outstanding 
bonds of the issue.  For this purpose, gross proceeds allocable to cash, tax-exempt bonds that would be 
nonpurpose investments (absent section 148(b)(3)(A)), qualified student loans, and qualified mortgage 
loans are treated as nonpurpose investments.  The values of bonds and investments are determined under 
§ 1.148-4(e) and § 1.48-5(d), respectively.  The value of all outstanding bonds of the issue is referred to as 
the universal cap.  Thus, for example, the universal cap for an issue of plain par bonds is equal to the 
outstanding stated principal amount of those bonds plus accrued interest.   

(iii) Determination and application of the universal cap.  Except as otherwise provided, beginning with 
the first bond year that commences after the second anniversary of the issue date, the amount of the 
universal cap and the value of the nonpurpose investments must be determined as of the first day of each 
bond year.  For refunding and refunded issues, the cap and values must be determined as of each date 
that, but for this paragraph (b)(2), proceeds of the refunded issue would become transferred proceeds of 
the refunding issue, and need not otherwise be determined in the bond year in which that date occurs.  All 
values are determined as of the close of business on each determination date, after giving effect to all 
payments on bonds and payments for and receipts on investments on that date.   

(iv) General ordering rule for allocations of amounts in excess of the universal cap—(A) In general.  If 
the value of all nonpurpose investments allocated to the gross proceeds of an issue exceeds the universal 
cap for that issue on a date as of which the cap is determined under paragraph (b)(2)(iii) of this section, 
nonpurpose investments allocable to gross proceeds necessary to eliminate that excess cease to be 
allocated to the issue, in the following order of priority—  

(1) First, nonpurpose investments allocable to replacement proceeds; 
(2) Second, nonpurpose investments allocable to transferred proceeds; and 
(3) Third, nonpurpose investments allocable to sale proceeds and investment proceeds. 
(B) Re-allocation of certain amounts.  Except as provided in § 1.148-9(b)(3), amounts that cease to be 

allocated to an issue as a result of the application of the universal cap may only be allocated to another 
issue as replacement proceeds. 

(C) Allocations of portions of investments.  Portions of investments to which this paragraph (b)(2)(iv) 
applies are allocated under either the ratable method or the representative method in the same manner as 
allocations of portions of investments to transferred proceeds under § 1.148-9(c). 

(v) Nonpurpose investments in a bona fide debt service fund not counted.  For purposes of this 
paragraph (b)(2), nonpurpose investments allocated to gross proceeds in a bona fide debt service fund for 
an issue are not taken into account in determining the value of the nonpurpose investments, and those 
nonpurpose investments remain allocated to the issue. 

(c) Fair market value limit on allocations to nonpurpose investments.  Upon a purchase or sale of 
a nonpurpose investment, gross proceeds of an issue are not allocated to a payment for that nonpurpose 
investment in an amount greater than, or to a receipt from that nonpurpose investment in an amount less 
than, the fair market value of the nonpurpose investment as of the purchase or sale date.  For purposes of 
this paragraph (c) only, the fair market value of a nonpurpose investment is adjusted to take into account 
qualified administrative costs allocable to the investment. 

(d) Allocation of gross proceeds to expenditures—(1) Expenditures in general—(i) General rule.  
Reasonable accounting methods for allocating funds from different sources to expenditures for the same 
governmental purpose include any of the following methods if consistently applied:  a specific tracing 
method; a gross proceeds spent first method; a first-in, first-out method; or a ratable allocation method. 

(ii) General limitation.  An allocation of gross proceeds of an issue to an expenditure must involve a 
current outlay of cash for a governmental purpose of the issue.  A current outlay of cash means an outlay 
reasonably expected to occur not later than 5 banking days after the date as of which the allocation of gross 
proceeds to the expenditure is made. 

(iii) Timing.  An issuer must account for the allocation of proceeds to expenditures not later than 18 
months after the later of the date the expenditure is paid or the date the project, if any, that is financed by 



the issue is placed in service.  This allocation must be made in any event by the date 60 days after the fifth 
anniversary of the issue date or the date 60 days after the retirement of the issue, if earlier.  This paragraph 
(d)(1)(iii) applies to bonds issued on or after May 16, 1997. 

(2) Treatment of gross proceeds invested in purpose investments—(i) In general.  Gross proceeds of 
an issue invested in a purpose investment are allocated to an expenditure on the date on which the conduit 
borrower under the purpose investment allocates the gross proceeds to an expenditure in accordance with 
this paragraph (d). 

(ii) Exception for qualified mortgage loans and qualified student loans.  If gross proceeds of an issue are 
allocated to a purpose investment that is a qualified mortgage loan or a qualified student loan, those gross 
proceeds are allocated to an expenditure for the governmental purpose of the issue on the date on which 
the issuer allocates gross proceeds to that purpose investment. 

(iii) Continuing allocation of gross proceeds to purpose investments.  Regardless of whether gross 
proceeds of a conduit financing issue invested in a purpose investment have been allocated to an 
expenditure under paragraph (d)(2) (i) or (ii) of this section, with respect to the actual issuer those gross 
proceeds continue to be allocated to the purpose investment until the sale, discharge, or other disposition 
of the purpose investment. 

(3) Expenditures for working capital purposes—(i) In general.  Except as otherwise provided in this 
paragraph (d)(3) or paragraph (d)(4) of this section, proceeds of an issue may only be allocated to working 
capital expenditures as of any date to the extent that those working capital expenditures exceed available 
amounts (as defined in paragraph (d)(3)(iii) of this section) as of that date (i.e., a “proceeds-spent-last 
method”).  For this purpose, proceeds include replacement proceeds described in § 1.148-1(c)(4). 

(ii) Exceptions—(A) General de minimis exception.  Paragraph (d)(3)(i) of this section does not apply to 
expenditures to pay—  

(1) Any issuance costs of the issue or any qualified administrative costs within the meaning of §§ 1.148-
5(e)(2) (i) or (ii), or § 1.148-5(e)(3)(ii)(A); 

(2) Fees for qualified guarantees of the issue or payments for a qualified hedge for the issue; 
(3) Interest on the issue for a period commencing on the issue date and ending on the date that is the 

later of three years from the issue date or one year after the date on which the project is placed in service; 
(4) Amounts paid to the United States under §§ 1.148-3, 1.148-5(c), or 1.148-7 for the issue; 
(5) Costs, other than those described in paragraphs (d)(3)(ii)(A) (1) through (4) of this section, that do 

not exceed 5 percent of the sale proceeds of an issue and that are directly related to capital expenditures 
financed by the issue (e.g., initial operating expenses for a new capital project); 

(6) Principal or interest on an issue paid from unexpected excess sale or investment proceeds; and 
(7) Principal or interest on an issue paid from investment earnings on a reserve or replacement fund 

that are deposited in a bona fide debt service fund. 
(B) Exception for extraordinary items.  Paragraph (d)(3)(i) of this section does not apply to expenditures 

for extraordinary, nonrecurring items that are not customarily payable from current revenues, such as 
casualty losses or extraordinary legal judgments in amounts in excess of reasonable insurance coverage.  
If, however, an issuer or a related party maintains a reserve for such items (e.g., a self-insurance fund) or 
has set aside other available amounts for such expenses, gross proceeds within that reserve must be 
allocated to expenditures only after all other available amounts in that reserve are expended. 

(C) Exception for payment of principal and interest on prior issues.  Paragraph (d)(3)(i) of this section 
does not apply to expenditures for payment of principal, interest, or redemption prices on a prior issue and, 
for a crossover refunding issue, interest on that issue. 

(D) No exceptions if replacement proceeds created.  The exceptions provided in this paragraph (d)(3)(ii) 
do not apply if the allocation merely substitutes gross proceeds for other amounts that would have been 
used to make those expenditures in a manner that gives rise to replacement proceeds.  For example, if a 
purported reimbursement allocation of proceeds of a reimbursement bond does not result in an expenditure 
under § 1.150-2, those proceeds may not be allocated to pay interest on an issue that, absent this 
allocation, would have been paid from the issuer’s current revenues. 

(iii) Definition of available amount—(A) In general.  For purposes of this paragraph (d)(3), available 
amount means any amount that is available to an issuer for working capital expenditure purposes of the 
type financed by an issue.  Except as otherwise provided, available amount excludes proceeds of the issue 
but includes cash, investments, and other amounts held in accounts or otherwise by the issuer or a related 
party if those amounts may be used by the issuer for working capital expenditures of the type being financed 



by an issue without legislative or judicial action and without a legislative, judicial, or contractual requirement 
that those amounts be reimbursed. 

(B) Reasonable working capital reserve treated as unavailable.  A reasonable working capital reserve 
is treated as unavailable.  Any working capital reserve is reasonable if it does not exceed 5 percent of the 
actual working capital expenditures of the issuer in the fiscal year before the year in which the determination 
of available amounts is made.  For this purpose only, in determining the working capital expenditures of an 
issuer for a prior fiscal year, any expenditures (whether capital or working capital expenditures) that are 
paid out of current revenues may be treated as working capital expenditures. 

(C) Qualified endowment funds treated as unavailable.  For a 501(c)(3) organization, a qualified 
endowment fund is treated as unavailable.  A fund is a qualified endowment fund if—  

(1) The fund is derived from gifts or bequests, or the income thereon, that were neither made nor 
reasonably expected to be used to pay working capital expenditures; 

(2) Pursuant to reasonable, established practices of the organization, the governing body of the 
501(c)(3) organization designates and consistently operates the fund as a permanent endowment fund or 
quasi-endowment fund restricted as to use; and 

(3) There is an independent verification that the fund is reasonably necessary as part of the 
organization’s permanent capital. 

(D) Application to statutory safe harbor for tax and revenue anticipation bonds.  For purposes of section 
148(f)(4)(B)(iii)(II), available amount has the same meaning as in paragraph (d)(3)(iii) of this section, except 
that the otherwise-permitted reasonable working capital reserve is treated as part of the available amount.   

(4) Expenditures for grants—(i) In general.  Gross proceeds of an issue that are used to make a grant 
are allocated to an expenditure on the date on which the grant is made. 

(ii) Characterization of repayments of grants.  If any amount of a grant financed by gross proceeds of 
an issue is repaid to the grantor, the repaid amount is treated as unspent proceeds of the issue as of the 
repayment date unless expended within 60 days of repayment. 

(iii) Definition of grant.  Grant means a transfer for a governmental purpose of money or property to a 
transferee that is not a related party to or an agent of the transferor.  The transfer must not impose any 
obligation or condition to directly or indirectly repay any amount to the transferor.  Obligations or conditions 
intended solely to assure expenditure of the transferred moneys in accordance with the governmental 
purpose of the transfer do not prevent a transfer from being a grant. 

(5) Expenditures for reimbursement purposes.  In allocating gross proceeds of issues of reimbursement 
bonds (as defined in § 1.150-2)) to certain expenditures, § 1.150-2 applies.  In allocating gross proceeds 
to an expenditure to reimburse a previously paid working capital expenditure, paragraph (d)(3) of this 
section applies.  Thus, if the expenditure is described in paragraph (d)(3)(ii) of this section or there are no 
available amounts on the date a working capital expenditure is made and there are no other available 
amounts on the date of the reimbursement of that expenditure, gross proceeds are allocated to the working 
capital expenditure as of the date of the reimbursement. 

(6) Expenditures of certain commingled investment proceeds of governmental issues.  This paragraph 
(d)(6) applies to any issue of governmental bonds, any issue of private activity bonds issued to finance a 
facility that is required by section 142 to be owned by a governmental unit, and any portion of an issue that 
is not treated as consisting of private activity bonds under section 141(b)(9).  Investment proceeds of the 
issue (other than investment proceeds held in a refunding escrow) are treated as allocated to expenditures 
for a governmental purpose when the amounts are deposited in a commingled fund with substantial tax or 
other revenues from governmental operations of the issuer and the amounts are reasonably expected to 
be spent for governmental purposes within 6 months from the date of the commingling.  In establishing 
these reasonable expectations, an issuer may use any reasonable accounting assumption and is not bound 
by the proceeds-spent-last assumption generally required for working capital expenditures under paragraph 
(d)(3) of this section. 

(7) Payments to related parties.  Any payment of gross proceeds of the issue to a related party of the 
payor is not an expenditure of those gross proceeds. 

(e) Special rules for commingled funds—(1) In general.  An accounting method for gross proceeds 
of an issue in a commingled fund, other than a bona fide debt service fund, is reasonable only if it satisfies 
the requirements of paragraphs (e)(2) through (6) of this section in addition to the other requirements of 
this section. 

(2) Investments held by a commingled fund—(i) Required ratable allocations.  Not less frequently than 
as of the close of each fiscal period, all payments and receipts (including deemed payments and receipts) 
on investments held by a commingled fund must be allocated (but not necessarily distributed) among the 



different investors in the fund.  This allocation must be based on a consistently applied, reasonable ratable 
allocation method. 

(ii) Safe harbors for ratable allocation methods.  Reasonable ratable allocation methods include, without 
limitation, methods that allocate these items in proportion to either— 

(A) The average daily balances of the amounts in the commingled fund from different investors during 
a fiscal period (as described in paragraph (e)(4) of this section); or 

(B) The average of the beginning and ending balances of the amounts in the commingled fund from 
different investors for a fiscal period that does not exceed one month. 

(iii) Definition of investor.  For purposes of this paragraph (e), the term investor means each different 
source of funds invested in a commingled fund.  For example, if a city invests gross proceeds of an issue 
and tax revenues in a commingled fund, it is treated as two different investors. 

(3) Certain expenditures involving a commingled fund.  If a ratable allocation method is used under 
paragraph (d) of this section to allocate expenditures from the commingled fund, the same ratable allocation 
method must be used to allocate payments and receipts on investments in the commingled fund under 
paragraph (e)(2) of this section. 

(4) Fiscal periods.  The fiscal year of a commingled fund is the calendar year unless the fund adopts 
another fiscal year.  A commingled fund may use any consistent fiscal period that does not exceed three 
months (e.g., a daily, weekly, monthly, or quarterly fiscal period). 

(5) Unrealized gains and losses on investments of a commingled fund—(i) Mark-to-market requirement 
for internal commingled funds with longer-term investment portfolios.  Except as otherwise provided in this 
paragraph (e), in the case of a commingled fund in which the issuer and any related party own more than 
25 percent of the beneficial interests in the fund (an internal commingled fund), the fund must treat all its 
investments as if sold at fair market value either on the last day of the fiscal year or the last day of each 
fiscal period.  The net gains or losses from these deemed sales of investments must be allocated to all 
investors of the commingled fund during the period since the last allocation.   

(ii) Exception for internal commingled funds with shorter-term investment portfolios.  If the remaining 
weighted average maturity of all investments held by a commingled fund during a particular fiscal year does 
not exceed 18 months, and the investments held by the commingled fund during that fiscal year consist 
exclusively of obligations, the mark-to-market requirement of paragraph (e)(5)(i) of this section does not 
apply. 

(iii) Exception for commingled reserve funds and sinking funds.  The mark-to-market requirement of 
paragraph (e)(5)(i) of this section does not apply to a commingled fund that operates exclusively as a 
reserve fund, sinking fund, or replacement fund for two or more issues of the same issuer. 

(6) Allocations of commingled funds serving as common reserve funds or sinking funds—(i) Permitted 
ratable allocation methods.  If a commingled fund serves as a common reserve fund, replacement fund, or 
sinking fund for two or more issues (a commingled reserve), after making reasonable adjustments to 
account for proceeds allocated under paragraph (b)(1) or (b)(2) of this section, investments held by that 
commingled fund must be allocated ratably among the issues served by the commingled fund in accordance 
with one of the following methods— 

(A) The relative values of the bonds of those issues under § 1.148-4(e); 
(B) The relative amounts of the remaining maximum annual debt service requirements on the 

outstanding principal amounts of those issues; or 
(C) The relative original stated principal amounts of the outstanding issues. 
(ii) Frequency of allocations.  An issuer must make any allocations required by this paragraph (e)(6) as 

of a date at least every 3 years and as of each date that an issue first becomes secured by the commingled 
reserve.  If relative original principal amounts are used to allocate, allocations must also be made on the 
retirement of any issue secured by the commingled reserve. 
[T.D.  8476, 58 FR 33532, June 18, 1993; 58 FR 44452, Aug. 23, 1993, as amended by T.D. 8538, 59 FR 
24045, May 10, 1994; T.D. 8712, 62 FR 2304, Jan. 16, 1997; T.D. 8718, 62 FR 25512, May 9, 1997] 
 
RESOLUTION #16-2016 ADOPTION OF ASSET TRACKING POLICY 
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WHEREAS, the Town Board of the Town of Bethany met at a special board 

meeting at the Bethany Town Hall located at 10510 Bethany Center Road, 
Bethany, New York on the 14th day of March 2016 commencing at 7:00 p.m. at 
which time and place the following members were: 
 

Present: Council Member  Daniel Adams 
 Council Member Jeffrey Fluker 
 Council Member  Timothy Embt 

 
Absent: Supervisor  Carl Hyde Jr. 
 Council Member Susan Neer 
 
WHEREAS, all Board Members, having due notice of said meeting, and 

that pursuant to Article 7, § 104 of the Public Officers Law, said meeting was 
open to the general public and due and proper notice of the time and place 
whereof was given as required by law; and 

 
WHEREAS, the Town Board of the Town of Bethany is interested in 

implementing an asset tracking and disposal policy in order to ensure proper 
inventory and provide guidelines for the disposal of surplus property and to 
appoint a specific officer to take inventory of those assets and take 
responsibility for disposing of those assets on behalf of the Town; and 

 
WHEREAS, the Town Board of the Town of Bethany has reviewed a 

proposed  Asset Tracking and Disposal Policy for the disposal of surplus 
property and record keeping of these items; and 
 

WHEREAS, following their review, the Town Board of the Town of 
Bethany believes it is in the best interest of the Town of Bethany for the 
Supervisor to be appointed as the Contracting Officer pursuant to this policy; 
and 

 
WHEREAS, the Town Board of the Town of Bethany finds it in the best 

interest of the Town of Bethany to authorize the adoption of said policy; and 
 

NOW ON MOTION OF Councilman Fluker which has been duly seconded 
by Councilman Embt, be it 

 
RESOLVED, the Town Board of the Town of Bethany believes it is in the 

best interest of the Town of Bethany for the Supervisor to be appointed as the 
Contracting Officer pursuant to the Asset Tracking and Disposal Policy; and be 
it further 

 
RESOLVED, the Town Board of the Town of Bethany finds it in the best 

interest of the Town of Bethany to authorize the adoption of the Asset Tracking 
and Disposal Policy. 
 
  Ayes: _3_  

Nays: _2_   
Abstain: ___ 
Quorum Present: _X_ Yes   ____ No  

 
RESOLUTION #17-2016 – AMENDING 2016 BUDGET –DA 
WHEREAS, the Town of Bethany will receive more in Snow Removal money 
than budgeted from Genesee County and will increase both Estimated 
Revenues and Appropriations;   



Page 15 of 28 Town Board Minutes March 14, 2016   
Now on MOTION of Councilman Adams duly seconded by Councilman Embt, 
be it 
RESOLVED, the Supervisor is hereby authorized to modify the 2016 Budget in 
the following manner: 
  
DA-510 Estimated Revenues 

Sub Account DA2300 Snow Removal Services- Other Gov’t $50,000.00  
 
DA-960 Appropriations 
 Sub Account DA5142.1 Snow Removal –Personal Services $25,000.00 
 Sub Account DA5142.4 Snow Removal –Contractual  $25,000.00 
 
Motion PASSED with the following Roll Call Vote: 
 
 Supervisor Hyde – Absent  Councilman Adams – Yes 
 Councilwoman Neer - Absent  Councilman Fluker – Yes 
 Councilman Embt - Yes 
 
RESOLUTION #18-2016 AUTHORIZING THE TOWN ATTORNEY TO FILE A 
GREIVANCE AGAINST THE TEAMSTERS UNION 
On MOTION of Deputy Supervisor Adams, duly seconded by Councilman Embt, 
the Town’s Attorney is hereby authorized to file a grievance against the 
Teamsters Union for failure to negotiate. 
Motion PASSED with the following Roll Call Vote: 
 Supervisor Hyde – Absent  Councilman Adams – Yes 
 Councilwoman Neer - Absent  Councilman Fluker – Yes 
 Councilman Embt – Yes 
 
Miscellaneous 

- Joe Nowakowski thanked Highway Superintendent Merle for his help 
during the last snow storm.  Mr. Nowakowski’s mother-in-law had 
passed away and relatives in town for the funeral were stuck in his 
driveway.  Joel stopped and helped out with getting them out. 

- Ray Cipriano noted that there was a press release from the Governor’s 
office concerning statewide broadband.  Mr. Cipriano will forward the 
email he received to Supervisor Hyde. 

 
Warrant 

- The Board approved payment of the bills as follows: 
Prepaid    Total 

 General Fund    $   4,601.41  $ 278,913.98 
 Highway Fund    $      300.00  $   16,782.39 
 Trust & Agency    $         0.00  $            0.00 
 Highway Capital Funds Project $         0.00  $            0.00 
 Fire Protection Fund   $         0.00  $            0.00 
 Water Fund     $         0.00  $        626.75 
 Justice Fund    $     880.00  $        880.00 
  
Adjournment 
 
A MOTION was made by Councilman Fluker, duly seconded by Councilman 
Embt to adjourn the meeting at 8:00 p.m.  The motion PASSED with All In Favor. 
 
BY ORDER OF THE     Respectfully Submitted, 
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BETHANY TOWN BOARD  
DATED: March 16, 2016    Debbie L. Douglas, RMC 
        Bethany Town Clerk 
 


